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In the Supreme Court of Pennsylvania. 

JOHN M'INTYRE VS. KENNEDY, CHILDS & CO. 

1. Where A, the debtor paid to B, the creditor two checks, one his own, and one 
that of a third party, the mere taking of the checks for a pre-existing debt and 
without any express-agreement that they should be payment, does not make 
them payment ; and A is liable to B for the second check, if worthless or unpaid, 
although it is the check of a stranger and A's name does not appear upon it. 

2. The principle ruled in Bayard vs. Shunk, 1 Watts, & Serg. 95, affirmed. 

3. It is a general rule that if one indebted to another by simple contract give his 
creditor a promissory note or check drawn by himself for the same amount, with- 
out any new consideration, the check or note shall not be deemed a satisfaction 
of the original debt, unless so intended and accepted by the parties. 

4. Whether a debtor pays out his note or check or the note or check of a third 
party, the creditor, in the absence of any special agreement, may resort to his 
debtor if the check or note is unpaid. 

The opinion of the court was delivered by 

Woodward, J. — A creditor applies to his debtor for part pay- 
ment of the debt, and receives from him his own check and the 
check of a third party, the latter of which, on presentment in due 
time, is refused payment, — is this satisfaction pro tanto as between 
the debtor and creditor? or, in other words, which of them is to 
sustain the loss of the worthless check ? 

We suppose that among business men this question would be of 
easy solution ; that a check given by a debtor, whether his own or 
another's for a pre-existing debt, would be regarded as conditional 
payment, as payment if paid, and that if, with reasonable diligence 
on the part of the holder, it proved worthless in his hands, the 
debtor would be obliged to receive it back and pay the amount of it 
to his creditor. The rights and liabilities of the parties would of 
course be controlled by any express agreement between them, but 
where there is none, where it is a simple payment and receipt of a 
check, supposed by both parties to be good, the debt is not satisfied 
until the check is paid. The holder assumes the duty of presenting 
the check and demanding payment within a reasonable time, and if 
he neglects to do so, and the banker fails after the time it ought to 
have been presented, the loss is to be borne by the holder, not by 
28 * 
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reason of the receipt of the check, but of his negligence which has 
occasioned the loss. He may not charge against his debtor the 
consequences of his own neglect, and this, on the same principle of 
natural justice, which forbids the debtor to take advantage of his 
wrong in issuing a worthless check to a bona fide creditor. These 
principles are of every day's application among business men, but 
the case before us questions them and compels us to look into the 
authorities to see if they have not the obligatory force of law. 

The argument on the part of the defendants in error resolves 
itself into the assumption that checks are of the same quality as 
bank notes, and then applies the principle of Bayard vs. Shunk, 1 
W. & S., 95, wherein it was held that a payment, by a sheriff, in 
current bank notes, discharges the debt, although, in consequence 
of the previous failure of the bank, of which both parties were 
ignorant, the notes were of no value at the time of payment. 

But neither the assumption nor the application can be sustained 
Checks resemble bills of exchange rather than bank notes, (Chitty 
on Bills, 17 ; 7 T. B,, 430 ; 3 Johnson C, 5.) and fall within that 
class of securities which Chief Justice Gibson, in this very case of 
Bayard vs. Shunk, so broadly distinguished from the common 
currency of the country. Like bills of exchange, they are open 
letters of request for the payment of money to a particular person, 
or his order, or to bearer. They are drawn against a supposed 
deposit. They are not payment, but an order on the depository to 
make payment for the drawer. When payable to bearer they pass 
by mere delivery, like bank notes, but so do promissory notes and 
bills of exchange. The grand distinction between all these securities 
and bank notes is, that by the conventional rules of business they 
do not enter at all into the currency of the country, a very large 
part of which is made up of bank notes. These are lent by the 
banks as cash, they are paid away as cash, and the language of 
Lord Mansfield, in Miller vs. Mace, 1 Burr. 452, was not too strong 
when he said, " they are not goods, nor securities, nor documents 
for debts ; but are treated as money, as cash, in the ordinary course 
and transaction of business, by the general consent of mankind, 
which gives them the credit and currency of money, to all intents 
and purposes ; they are as much money, as guineas themselves are, or 
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any other coin that is used in common payments as money or cash." 
It was on the ground of this distinction, that Bayard vs. Shunk, 
was ruled. The parties dealt in the common currency of the country, 
each of whom had the same opportunity to know its character, and 
both of whom were ignorant of its worthlessness, and therefore they 
were held to what they had done. But that case, so far from being 
pressed into the service of the defendants, is an authority against 
them. " If the securities," says the chief justice, in speaking of 
bills and notes — among which, I submit, it is giving checks all the 
dignity that is their due, to rank them — " If the securities are 
transferred for a debt contracted at the time, the presumption is, 
they are received in satisfaction of it ; but if for a precedent debt, 
it is that they are received as collateral security for it, and in either 
case it may be rebutted by direct or circumstantial evidence." 
This was not, strictly speaking, an obiter dictum, for it was neces- 
sary to the bringing out, in bold relief, the distinction on which the 
case was ruled, but it is entitled, for a better reason to be considered 
an authority — because it expresses the very mind of the law, as I 
now proceed to show. 

In Weakley vs. Bell, 9 Watts, 280, Judge Kennedy tells us, the 
general rule seems to be, that if one indebted to another by simple 
contract, give his creditor a promissory note, drawn by himself, for 
the same amount, without any new consideration, the new note shall 
not be deemed a satisfaction of the original debt, unless so intended 
and accepted by the creditor. Hart vs. Boiler, 15 S. & R. 162 ; 
Roberts vs.' Q-allahcr, 2 Wash. C. C. R. 191. " And most clearly 
all the authorities go to show," added his Honor, "that at law, 
accepting of a security of equal degree, either from the debtor him- 
self, with or without a surety, or from a stranger alone, at the 
instance of the debtor, is no extinguishment of the first debt, as 
where a second bond is given to the obligee ; for one bond cannot 
determine the duty of another." This was said in a case where the 
attempt was made to make the note of a third party delivered by a 
debtor to his creditor, payment of his own note, and the doctrine 
announced, is decisive of the present case, unless it can be shown, 
which it cannot, that bankers' checks are a superior security to 
simple contract debts, and promissory notes. 
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But even a higher security for a debt given by different parties, 
or for a different sum, will, in the absence of proof of the intention 
of the parties, be presumed to have been accepted as collateral 
security, and not in satisfaction of the debt. Jones vs. Johnson, 
3 W. k S. 276 ; Eby vs. Eby' a Assignees, 5 Barr, 440. So that it 
would not help the argument, if checks could be treated as higher 
security than bills and notes. 

In Tyson vs. Pollock, 1 Penrose & Watts, 376, two firms, Tyson 
& Co., and Byrne & Co., joined in a written agreement, to purchase 
of W. J. Pollock, a quantity of wheat, for which they were to pay 
in the paper of certain specified banks. As the wheat was delivered, 
the two purchasing firms divided it between them, but instead of 
paying in bank notes, each firm gave the creditor bills on Balti- 
more for their respective shares of the wheat. The bills of Tyson 
& Co. were paid, but those of Byrne & Co. were protested, and this 
was an action against Tyson & Co. on the original contract, to 
recover for the wheat had by Byrne & Co. The plaintiffs recovered, 
and in affirming the judgment, Ch. J. Gibson said — " In relation to 
the partnership, each of the partner firms may be treated as a 
stranger, capable of dealing with it in the character of debtor or 
creditor ; and as by the contract of sale, the wheat was to be paid 
for in the notes of particular banks, the subsequent acceptance of 
bills drawn by the partner firms, was payment in the bills of a 
stranger of a precedent debt. On no other hypothesis could there 
be the shadow of a defence ; for, as one simple contract will not 
merge in another, it has invariably been held that the debtor's own 
bill or note for the price of goods sold, will not extinguish the 
original liability. Ld. Raymond, 1430 ; 2 Strange, 1218 ; Willes, 
406. It merely operates as an extension of credit, and prevents a 
recurrence to the original contract of sale before the bill or note 
has come to maturity. 1 Esp. 3. We have then, payment of a 
precedent debt in the bills of a third person, which has been univer- 
sally held since Clark vs. Munden, 1 Salk. 124, not to be absolute 
satisfaction, although it is otherwise where such payment has been 
in pursuance of the original bargain. I feel no disposition to review 
the authorities, but I may safely affirm, that no case can be found 
in which any other doctrine was ever held. In iSheely vs. Mande- 
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ville, 6 Cranch, 264, the acceptance of a bill was barely held to be 
a sufficient consideration for an agreement to discharge the precedent 
debt." The strong confidence of the venerable chief justice, fully 
justified by the general current of the authorities, was too strongly 
expressed, in saying that no case can be found inconsistent with the 
doctrine which has always prevailed in this court. 

There are some Connecticut and Massachusetts cases which favor 
the doctrine that a note or bill of exchange is payment of a prece- 
dent debt. Anderson vs. Hemhaiv, 2 Day's R. 272 ; Thatcher vs. 
Dimmore, 5 Mass. R. 297. In Ellis vs. Wild, 6 Mass. 321, the 
doctrine was carried to the extent of holding that forged notes were 
payment of goods sold. And possibly a stray case may be picked up 
elsewhere, to stand as an exception to Judge Gibson's remark, but the 
general tenor of the authorities in England and the United States, 
is exactly that which he stated it to be. 

Chief Justice Holt, stated the law in these few words, in Ward 
vs. Evans, 2 Lord Raymond, 930 ; " taking a note for goods sold, 
is payment, because it was part of the original contract, but paper 
is no payment where there is a precedent debt. For when such a 
note is given in payment (that is for a precedent debt), it is always 
intended to be taken under this condition, to be payment, if the 
money be paid thereon in convenient time." See also Prectford vs. 
Maxwell, 6 Term R. 52. 

Taking a bill of exchange or promissory note, either of the 
debtor or a third person, for a pre-existing debt, is no payment. 
Toby vs. Barber, 5 Johns. 68 ; Herring vs. Sawyer, 3 Johns. Cases, 
71. But where on the sale of goods, the bill or note, of a third 
person is received by the seller, it is payment. Whittech vs. Van- 
kess, 11 Johns. R. 409. It is stated, said the Supreme Court of 
New York, in Hays vs. Stine, 1 Hill, 130, that acceptance of the 
bill or note of a third person does not cancel a previous debt, unless 
it is agreed to be received in absolute payment and satisfaction : 
subsequent events may charge the creditor with the amount of the 
bill or note, as where he neglects to make demand and gives notice 
by which the security of some of the parties is lost, but the mere 
acceptance of a bill has never been deemed to be a payment of a 
previous debt. 
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In the note of Hare & Wallace, to the case of Cumber vs. Wane, 
1 Smith's Leading Cases, 5th Am. ed. p. 457, the result of the authori- 
ties on the point before us, is stated thus : the note or bill of a third 
person may be given by a debtor, and received by the creditor, as 
collateral security — as conditional payment, that is, to be a satisfac- 
tion if and when paid — or as an absolute and immediate satisfaction 
and discharge, and to be wholly at the risk of the creditor. Which 
of these three it will be, depends entirely upon the intention of the 
parties, to be derived from all the circumstances of the case. The 
mere acceptance by the creditor of a negotiable note of a third 
person makes it but collateral security. If the note be taken as 
payment, that is ordinarily and prima facie, but conditional pay- 
ment. But the note will operate as an immediate and absolute 
satisfaction and discharge of the debt, if such be the intention and 
understanding of the parties, and such intention is to be implied where 
the notes of a third person are accepted in payment at the time 
the purchase is made, for it is to be understood as an exchange or 
barter, but where they are given for a pre-existing debt the pre- 
sumption is the other way, and nothing short of an actual agree- 
ment, or some evidence from which a positive inference of discharge 
can be made, or proof of fraud, will suffice. 

This is so clear and satisfactory a summary of the authorities, 
both English and American, that I do not think it necessary to go 
through them. I will add only a few others relating especially to 
checks. Mr. Byles, in his work on Bills, at p. 17, says, if a creditor 
in payment of any other debt than a bill or note, take a check, and 
the banker fail, or the check be dishonored, the creditor's remedies 
remain entire. 

It is to be observed that he lays down the rule in general terms, 
without taking a distinction between checks drawn by the debtor or 
by a third party, and only paid out by the debtor. One of the 
cases he cities, Everett vs. Collins, 2 Campbell, 515, would have 
justified such a distinction, for Lord Ellenborough does expressly 
put his judgment on the ground, that the check was drawn by the 
agent of the debtor, but that was a case in which money was offered 
to the creditor, and he insisted on taking a check. Still the debtor 
was held liable on failure of the bank to pay the check, because it 
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was regarded as the debtor's own check. The other cases cited 
make no account of such distinction, and as Everett vs. Collins 
was only a Nisi Prius judgment, the learned author of the work on 
bills, did well to take no notice of it. If however, the fullest effect 
were given to Lord Ellenborough's distinction, it would merely 
prove that the creditor, who insisted on taking the check of a third 
party instead of money, would be without recourse. 

In another elementary book of great excellence, Addison on Con- 
tracts, p. 552, a new edition of which, edited by Edward Ingersoll 
Esq., of the Philadelphia Bar, has just appeared, the same rule is 
laid down in regard to bankers' checks, and without noticing a dis- 
tinction between those drawn by the debtor, and those of third 
persons issued by him. If the check is presented in due time and 
refused payment, the loss will fall on the drawer, is this author's 
mode of stating the rule. 

It was said by Tilghman, Chief Justice, in Patten vs. Ash, 7 S. & 
R. 116, that a naked check payable to one or bearer, is no evidence 
per se of payment to the person whose name is inserted. It is 
necessary to prove that he received the money. The same thing in 
effect was said by Chief Justice Nelson, in the People vs. Baker, 
20 Wendell, 605. In the People vs. Howell, 4 Johnson R. 303, 
the language of Chief Justice Kent, in respect to a check, was — "if 
there was a pre-existent debt, for which it was given in payment, 
the debt would still exist against the debtor, if the check was not 
good. Unless a check be paid it is no payment. 

Where a check on a bank is given, in the ordinary course of 
business, it is not to be presumed to be received in absolute pay- 
ment of a debt, even if the drawer have funds in the bank, but as 
the means whereby the holder may procure the money. The holder 
becomes the agent of the drawer to collect the money ; and if guilty 
of no negligence in presenting the check for payment whereby an 
actual injury is sustained by the drawer, he will not be answerable 
if from any peculiar circumstances attending the bank, the check 
be not paid ; but in a suit against the drawer for the consideration 
of the check, the holder may treat it as a nullity, and resort to his 
original cause of action. Cromwell <f Wing vs. Lovett, 1 Hill' 8 
N. Y. R. 56, afterward affirmed in Supreme Court. 
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Such is the voice of authority, in regard to the character of checks 
as an instrument of payment. Distinctions are not taken between 
payments in the debtor's checks, or those of a third person, because 
no ground exists in reason for such a distinction. When this plain- 
tiff applied to the defendants, for $200 of what they owed him, and 
they gave him their own check for $132 94, and that of E. Brom- 
field & Brother, for $67,06, had they paid him one of these sums 
any more than the other ? If their own check had not been paid, 
it is admitted he would have recourse to them ; their check was not 
then, perse, payment. But they were well known to him, and he 
had confidence in them, as is shown by leaving his money in their 
hands. It does not appear that he knew Bromfield & Brother, or 
had any reason to confide in them. Did he indeed take their check, 
as higher security, than that of his chosen debtors ? Are we to 
hold that the check of the defendants, was not payment, but that of 
Bromfield & Brother, was ? On what principle ? No words were 
spoken, or agreement made to create a difference. Both were mere 
checks — of exactly the same grade and quality in law. If we are 
to make implications from the circumstances of the parties, the 
reasonable presumption would be that the plaintiff received the 
check of the defendants, with more faith and confidence — with 
stronger assurance that it would be paid — than the check of a party 
unknown to him. It is more reasonable, to infer that he meant to 
be their insurer, rather than the insurer of the other drawers. If 
a distinction were to be made at all, between these instruments of 
payment, it ought to be in favor of the one which is admitted not 
to have been payment, and against the one that is claimed to have 
been payment. 

But there is no ground for such a distinction. None surely in 
reason as applied to this transaction — none in authority, as I have 
abundantly shown. The plaintiff received both checks, on the same 
footing — as payment, if or when paid. With proper diligence, with- 
out the slightest imputed negligence, one of them proved uncollect- 
able. And now on a question of payment between debtor and 
creditor, that check can no more be considered payment than if it 
had been drawn on the same bankers by the defendants themselves. 
They are not liable as drawers, or endorsers, for they kept their 
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name off of it, but they are liable on the original debt, for, to the 
extent of this worthless paper issued by them, it remains unpaid. 

There is no principle in our jurisprudence better settled or more 
benign than that as between the original parties to a contract, equity 
will relieve against a failure of consideration. If the defendants 
had not had full value from the plaintiff, they would have claimed 
relief. The most solemn contracts, even bonds and mortgages, do 
not exclude inquiry into the consideration. How is this acceptance 
of two checks, to be elevated so high as to be above inquiry or 
relief? Is it indeed so that the law will relieve against failure of 
consideration in all contracts, except only when a creditor receives 
from his debtor a check of a third party? A rule so absurd and so 
unprincipled could have no other effect than to impair that confi- 
dence which is the very life of commercial transactions, and to 
compel debtors to make their payments in the constitutional currency. 

But it is said, the case stated makes the checks payment, and 
that we must take the fact as if found in a special verdict. In the 
narrative of the transaction the case stated speaks of the checks 
being paid to the plaintiff, but there is not a word in it which implies 
that he acknowledged them as satisfaction of his debt — or even 
gave a receipt for them, or qualified the mere reception of them 
by any express or peculiar terms. Had there been any thing of 
this sort — a receipt in full if you please — the authorities cited show 
it would have been only conditional payment, and other numerous 
authorities which it were a shame to array in an opinion, prove that 
all manner of receipts, even those upon deeds of conveyance, are 
open to explanation, and may be proved not to have been actual and 
bona fide payments. 

But of receipt, acknowledgment or agreement, there was nothing 
— the mere acceptance of the checks was the only payment the 
special verdict finds. Payment, but payment in checks. This is 
what the case stated makes it. And this not by way of barter, but 
payment in checks of a pre-existent debt, and this was conditional 
payment — payment when the checks were paid, or else the law 
means not what it says. 

The judgment is reversed, and judgment is entered here on the 
case stated, for plaintiff, for $71 86 and costs. 



